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(1) Indicted for or suspected, upon
adequate evidence, of the causes de-
scribed in 48 CFR (DEAR) 909.406–
2(c)(1).

(2) On the basis of the causes set
forth in 48 CFR (DEAR) 909.406–2(d)(2).

(3) On the basis that an organization
or individual is an affiliate of a sus-
pended or debarred contractor.

909.407–3 Procedures. (DOE cov-
erage—paragraphs (b) and (e))

(b) Decisionmaking process.
(1) In actions based on an indictment,

the Suspending Official shall make a
decision based upon the administrative
record, which shall include submissions
made by the contractor in accordance
with 48 CFR (DEAR) 909.406–3(b)(1) and
909.406–3(b)(3).

(2) For actions not based on an in-
dictment, the procedures in 48 CFR
(DEAR) 909.406–3(b)(2) and FAR 9.407–
3(b)(2) apply.

(3) Coordination with Department of
Justice. Whenever a meeting or fact-
finding conference is requested, the
Suspending Official’s legal representa-
tive shall obtain the advice of appro-
priate Department of Justice officials
concerning the impact disclosure of
evidence at the meeting or fact-finding
conference could have on any pending
civil or criminal investigation or legal
proceeding. If such Department of Jus-
tice official requests in writing that
evidence needed to establish the exist-
ence of a cause for suspension not be
disclosed to the respondent, the Sus-
pending Official shall:

(i) Decline to rely on such evidence
and withdraw (without prejudice) the
suspension or proposed debarment
until such time as disclosure of the evi-
dence is authorized; or

(ii) Deny the request for a meeting or
fact-finding and base the suspension
decision solely upon the information in
the administrative record, including
any submission made by the respond-
ent.

(e) Notice of suspending official’s de-
cision. In actions in which additional
proceedings have been held, following
such proceedings, the Suspending Offi-
cial shall notify respondent, as applica-
ble, in accordance with paragraphs
(e)(1) or (e)(2) of this section.

(1) Upon deciding to sustain a suspen-
sion, the Suspending Official shall
promptly send each affected respond-
ent a notice containing the following
information:

(i) A reference to the notice of sus-
pension, the meeting and the fact-find-
ing conference;

(ii) The Suspending Official’s findings
of fact and conclusions of law;

(iii) The reasons for sustaining a sus-
pension;

(iv) A reference to the Suspending Of-
ficial’s waiver authority under 48 CFR
(DEAR) 909.405;

(v) A statement that the suspension
is effective throughout the Executive
Branch as provided in FAR 9.407–1(d);

(vi) Modifications, if any, of the ini-
tial terms of the suspension;

(vii) A statement that a copy of the
suspension notice was sent to GSA and
that the respondent’s name and address
will be added to the GSA List; and

(viii) If less than an entire organiza-
tion is suspended, specification of the
organizational element(s) or individ-
ual(s) included within the scope of the
suspension.

(2) If the Suspending Official decides
to terminate a suspension, the Sus-
pending Official shall promptly send,
by certified mail, return receipt re-
quested, each affected respondent a
copy of the final decision required
under this section.

[61 FR 39857, July 31, 1996; 61 FR 41684, Aug.
9, 1996]

Subpart 909.5—Organizational
Conflicts of Interest

909.500 Scope of subpart.

DOE acquisitions will be processed in
accordance with 909.570 below rather
than as provided at FAR subpart 9.5
with respect to organizational conflicts
of interest. However, the coverage at
FAR subpart 9.5 regarding marketing
consultants does apply to DOE acquisi-
tions.

[49 FR 11949, Mar. 28, 1984, as amended at 59
FR 66264, Dec. 23, 1994]
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909.570 DOE organizational conflicts
of interest.

909.570–1 Scope of section.
This section sets forth Department of

Energy policies and procedures regard-
ing organizational conflicts of interest
(OCI) and is issued pursuant to section
644 of the Department of Energy Orga-
nization Act (Pub. L. 95–91) to imple-
ment the requirements of the Federal
Nonnuclear Energy Research and De-
velopment Act of 1974 (Pub. L. 93–577),
as amended, and the Federal Energy
Administration Act of 1974 (Pub. L. 93–
275), as amended.

909.570–2 Policy.
It is the policy of the DOE to identify

and avoid or mitigate organizational
conflicts of interest before entering
into contracts, agreements, and other
arrangements.

909.570–3 Definitions.
Affiliates means business concerns

which are affiliates of each other when
either directly or indirectly one con-
cern or individual controls or has the
power to control another, or when a
third party controls or has the power
to control both.

Architect-engineering services means
the work or effort of a professional na-
ture associated with the study, test,
design, supervision, and construction,
alteration, or repair of real property
including utilities and appurtenances
thereto. Such services embrace concep-
tual design and Title I, Title II, and
Title III work, as defined in 936.605(c).

Contract for purposes of implement-
ing policy on organizational conflicts
of interest, means any contract, agree-
ment or other arrangement with the
Department.

Contractor means any person, firm,
unincorporated association, joint ven-
ture, partnership, corporation or affili-
ates thereof, which is a party to a con-
tract with the Department.

Evaluation services or activities means
any work or effort involving the inde-
pendent study of technology, process,
product, or policy.

Offeror means any person, firm, unin-
corporated association, joint venture,
partnership, corporation or affiliates
thereof, submitting a bid or proposal,

solicited or unsolicited, to the Depart-
ment to obtain a contract or modifica-
tion thereof.

Organizational conflicts of interest
means that a relationship or situation
exists whereby an offeror or a contrac-
tor (including chief executives and di-
rectors, to the extent that they will or
do become involved in the performance
of the contract, and proposed consult-
ants or subcontractors where they may
be performing services similar to the
services provided by the prime) has
past, present, or currently planned in-
terests that relate to the work to be
performed under a Department con-
tract and such interest or interests
may reasonably (1) diminish an
offeror’s or contractor’s capacity to
give impartial, technically sound, ob-
jective assistance and advice, or (2) re-
sult in an offeror’s or contractor’s
being given an unfair competitive ad-
vantage. It does not include the normal
flow of benefits from the performance
of the contract.

Research and development means any
work or effort, the principal purpose of
which involves (1) theoretical analysis,
exploration, or experimentation; or (2)
extension of investigative findings and
theories of a scientific or technical na-
ture into practical application for ex-
perimental and demonstration pur-
poses, including the experimental pro-
duction and testing of models, devices,
equipment, materials, and processes.

Subcontractor means any subcontrac-
tor of any tier which performs work
under a contract.

Technical consulting and management
support services means any work or ef-
fort to provide internal assistance to
any program element or other organi-
zational component of the Department
in the formulation or administration of
its programs, projects, or policies.
Such services typically include assist-
ance in the preparation of program
plans; evaluation, monitoring, or re-
view of other contractors’ activities or
proposals submitted by prospective
contractors; preparation of preliminary
designs, specifications, or statements

VerDate 27-NOV-96 08:07 Dec 27, 1996 Jkt 167192 PO 00000 Frm 00289 Fmt 8010 Sfmt 8010 E:\CFR\167192.117 167192



290

48 CFR Ch. 9 (10–1–96 Edition)909.570–4

of work; and may involve the contrac-
tor’s being given access to data con-
fidential to the Department or propri-
etary to others.

[49 FR 11949, Mar. 28, 1984, as amended at 59
FR 66264, Dec. 23, 1994]

909.570–4 Criteria for recognizing or-
ganizational conflicts of interest.

(a) General. Two questions should
generally be asked in determining
whether organizational conflicts of in-
terest exist: (1) Are there conflicting
roles which might bias a contractor’s
judgment in relation to its work for
the Department? (2) Is the contractor
being given an unfair competitive ad-
vantage based on the performance of
the contract? The ultimate determina-
tion as to whether organizational con-
flicts of interest exist should be made
in the light of common sense and good
business judgment based upon the rel-
evant facts and the work to be per-
formed. While it is difficult to identify,
and to prescribe in advance, a specific
method for avoiding all the various sit-
uations or relationships which might
involve potential organizational con-
flicts of interest, Department person-
nel must pay particular attention to
proposed contractual requirements
which call for the rendering of advice,
or consultation or evaluation services,
or similar activities that are expected
to play a part in the Department’s de-
cisions on future acquisitions; re-
search, development, and demonstra-
tion programs; production activities;
the formulation of departmental pol-
icy; and regulatory activities.

(b) Situations or relationships involving
organizational conflicts of interest. The
following general examples (which are
not all-inclusive) illustrate situations
or relationships where potential orga-
nizational conflicts of interest fre-
quently arise. Specific examples are set
forth at 909.570–14.

(1) Contract performance involving
the preparation and furnishing of com-
plete or essentially complete specifica-
tions which are to be used in competi-
tive acquisition for the furnishing of
products or services.

(2) Contract performance involving
the preparation and furnishing of a de-
tailed plan for specific approaches or

methodologies that are to be incor-
porated in a competitive acquisition.

(3) Contract performance involving
access to internal information not
available to the public concerning De-
partmental plans or programs and re-
lated opinions, clarifications, interpre-
tations, and positions.

(4) Contract performance involving
access to information proprietary to
third parties which cannot lawfully be
used for purposes other than those au-
thorized by those third parties.

(5) Contract performance involving
evaluation of the contractor’s products
or services, or the products or services
of another party, where the contractor
is or has been substantially involved in
their development or marketing.

(6) Contract performance involving
the preparation and furnishing of ad-
vice to the Department in a technical
area where the contractor is also pro-
viding consulting assistance in the
same area to any other organization.

(7) Contract performance involving
the preparation and furnishing of ad-
vice to the Department on a regulatory
matter where the contractor would be
regulated or is providing, or is cur-
rently planning to provide, assistance
on the same or similar matter to any
organization regulated by the Depart-
ment.

(c) Other considerations. An organiza-
tional conflict of interest may exist or
arise:

(1) Even though no follow-on acquisi-
tion is anticipated;

(2) Even though a hardware exclusion
clause may not be appropriate; and

(3) When a contract is awarded on a
noncompetitive or a sole source basis.

(d) An organizational conflict of in-
terest is more likely to be disclosed if
a contract is competitive. Accordingly,
greater care shall be exercised in the
absence of competition.

[49 FR 11949, Mar. 28, 1984, as amended at 59
FR 66264, Dec. 23, 1994]

909.570–5 Disclosure of organizational
conflicts of interest.

(a) When submitting solicited and un-
solicited proposals for (1) evaluation
services or activities; (2) technical con-
sulting and management support serv-
ices; (3) research and development con-
ducted pursuant to the authority of the
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Federal Energy Administration Act of
1974 (Pub. L. 93–275), as amended; and
(4) other contractual situations where
special organizational conflicts of in-
terest provisions are noted in the solic-
itation and included in the resulting
contract, offerors shall be required to
identify and disclose information about
contracts, investments, and all other
interests relating to the work to be
performed under the proposed contract
or complete the representation in ac-
cordance with 909.570–7.

(b) This requirement shall also apply
to modifications of contracts of the
types noted in paragraph (a) of this
section that exercise an option or oth-
erwise meaningfully extend the period
of performance or add work, of the type
noted in paragraph (a), to the contract.
Where, however, a disclosure statement
of the type required by the Organiza-
tional Conflicts of Interest Disclosure
or Representation provision has pre-
viously been submitted with regard to
the contract being modified, only an
updating of such statement need be
submitted. Information submitted by
offerors pursuant to the disclosure re-
quirement shall be treated by the De-
partment, to the extent permitted by
law, as confidential information to be
used solely for OCI purposes.

(c) When the Government finds that
an organizational conflict of interest
exists or may exist with respect to an
offeror or contractor, no award of a
contract or contract modification cov-
ered by 909.570–7 shall be made until
the organizational conflict of interest
has been avoided, except as provided in
909.570–9. An organizational conflict of
interest has been avoided when correc-
tive actions taken to remedy it result
in there being little or no likelihood of
an organizational conflict of interest.

[59 FR 66264, Dec. 23, 1994]

909.570–6 Notices and representations:
Action required of contracting offi-
cers.

The disclosure or representation re-
quired by 909.570–7 is designed to alert
the contracting officer to situations or
relationships which may constitute ei-
ther present or anticipated organiza-
tional conflicts of interest with respect
to a particular offeror or contractor.
Another type of organizational conflict

of interest may exist in that work to
be performed will lead to a subsequent
requirement with the result that the
successful proposer on the current so-
licitation will be barred by operation
of paragraph (b)(1)(i) of the clause at
952.209–72 from proposing on the later
solicitation. Accordingly, whenever
such potential conflicts are foreseeable
by the Government, a special notice
also shall be included in the solicita-
tion informing the offerors (a) that
such a potential conflict is foreseen
and (b) of any special contract clause
or provision designed to avoid or miti-
gate such conflict that will be included
in any resultant contract as required
by 909.570–8(a). Such notice shall speci-
fy the proposed extent and duration of
any special restrictions to be imposed
with respect to participation in subse-
quent acquisitions. A fixed term of rea-
sonable duration is measured by the
time required to eliminate what would
otherwise constitute an unfair com-
petitive advantage. In the event a con-
tractor, having performed on one con-
tract, later seeks work that stems or
may be deemed to stem directly (i.e.,
arising out of or relating to) from prior
performance, such contractor shall not
be precluded from proposing on follow-
on work unless the prior contract con-
tained an appropriate follow-on restric-
tion. Nevertheless, this absence of re-
striction shall not preclude the con-
tracting officer from finding that, in
light of performance of the prior con-
tract, an organizational conflict of in-
terest would or may exist.

[59 FR 66265, Dec. 23, 1994]

909.570–7 Disclosure or representa-
tion.

The contracting officer shall include
the provision at 952.209–70, Organiza-
tional Conflicts of Interest-Disclosure
or Representation, in all solicitations,
including those for scope modifica-
tions, and offerors shall accordingly
disclose or represent in their proposals,
including unsolicited proposals for (a)
evaluation services or activities; (b)
technical consulting and management
support services; (c) research and de-
velopment conducted pursuant to the
authority of the Federal Energy Ad-
ministration Act of 1974 (Pub. L. 93–
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